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counts, all relating to the factual scenaric descibed above.?
Each count charged four defendants: GAF and Sherwin, as well as
GAF Chemicals corporation and Jay & Company, each a wholly owned
subsidiary of GAF. The first trial began Decembar 21, 1988.
After only a faew days of testimony, the district court granted
defendants' motion for a mistrial based upon late disclosure to
the defense of an expert's report indicating that a portion of
a document from the files of GAF had been altered with
typewriter correction f£luid. Defendants theresupon moved to
dismiss the indictment on double jeopardy grounds and to stay a
raetrial pending appeal of the double jecpardy issue. The
district court denied these motions. On January 12, 1989, this
Court denied defendants' motion to stay further procesedings in
the district court. In his capacity as Circuit Justice, Justice
Thurgood Marshall denied defandants' stay application on January
25, 1989.

The second trial commenced January 31, 1989. After six
weeks of testimony, jury deliberations began on March 11, 1989,
Twalve days later, the Jurors announced that they wers
deadlocked, and the court declared a second nistrial. on

iprior to the first trial, Count Ten of the Indictment,

charging the defendants with receiving unlawful margin loans :Ln.
vioclation of 15 U.8.C. §8§ 78g(2) (1), 7822, 12 C.F.R. §§ 224.1 ﬁ
ang,, and 18 U.B.C. § 2, was dismissed on the

motion. At the close of the gevernment's case at the loeald
trial, Count rive of the Indictment, charging the defendants
with a post-manipulation sale of five million shares of. Union
Carbide stock on November 10, 1986 in violation of 15 U.8.C. §§
783 (b), 7822, 17 C.F.R. § 240.10b-5, and 18 U.8.C. § 2, was
dismissed on the government's motion.
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August 30, 1989, this Court affirmed the district court's denial
of dafendants! motion to dismiss the indictment on double

jecpardy grounds. United Statas v, GAF corporation, 88¢ F.2ad

670 (2@ cir. 1989).

Jury selection in the thirda trial began on October 24,
1989, and testimony began November 13, 1989. The trial
concluded on Deceanber 13, 1989 when the jury returned guilty
verdicts against dsfendants Sherwin and GAF on all counts, and
acquitted defendants GAF Chemical and Jay & Company, Inc.
Apellants' claims stem from events and rulings in connection
with the third trial.

d:. IRE_AFPEAL

Before the first trial, in response to the datendants'
request the gév.rmunt filed a bill of particulars on Septeamber
23, 1988. This bill detailed, among other mattars, the dats,
numbar of sharess, price par share, and stock axchange for each
of the transactions referred to in those portions of. the
Indictrent alleging that defendants had engaged in a series of
transactions on a national securities exchangs by fraudulent and
ranipulative means. According to this bill, this series of
transactions was comprised of trades in Unien Carbide stock on
October 29 and 30, and Novembear 6 and 7, 1986.

At the second trial, the dafense argued that if there was
reasonable doubt about whether dﬁf.ndantl -=- as opposed to
Jefferies -- vers responsible for the November purchases, then
there nust be such doubt ahout whether the dafendants wers
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responsible for ths October trades. Tha government, in rebuttal
sumnation, argued that the November trades were not in the
Indictment. In rasponse, the defanse asked for, and the court
gave, an instruction stating that the "series of transactions®
charged in the indictment included both the Octobar and November
tradss. The court also read from the original bill of
particulars. As noted, the jury was unable to reach a verdict.
On Octcber 6, 1989, between ths sacond and third trials,
the government filed an amended bill of particulars which
included only the Octeober 29 and 30 trades in the charged series
of transactions. At the third trial, during appellants' cross
examination of Jefferies, they sought to introduce the
government'’s original bill of particulars. Judgs Lowe denied
this offer, stating that a bill of particulars is net a
pleading, and the government is not bound by it. Judge ILowe
furthaer noted that the government has absoluts discretion to
determine the contants of what it chooses to prove in a criminal
case, as well as the absolute discretion to withdraw any proof
it chooses. Finally, Judge Lowe noted that a bill of
particulars is not evidence in a case, and that there is no
doctrine of admissions "against the govermmsnt thes same as thare
would be against civil litigants or against defendants in a
criminal case." :
During the trial, portions of testimony and exhibits
described the Novembar transactions. In summation, the
appellants argued that the trading patterns by Jaefferias &

12
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Company in the November transactions were identical to theose in
October, and that since Jafferies was responsible for the
November tradas, he, rather than Sherwin, must also have been
responsible for the October trades. Defense counsel called the
November trades "the key to the puzzle . . . ."

On rsbuttal summation, the governnent addressed the defense
contantions. The government argued "{t]lhe November purchases of
Union Carbide stock by Jefferies & Company is ancther
smokescreen. The deafendants want you to focus on the November
purchases so that you don't look at the October purchases." The
government pointed out what it perceived were differences
batween the October and November trades, and then noted "there
is another essential difference batween the Octcober purchases
and the November purchases. The November purchases are not in
this indictment. The October purchases are in this indictment."
The government alsoc stated that "this case is not about the
Novembar trades."

On the Monday following the governmant's rebuttal
sunmation, defendants rsquested in writing the following
curative instruction:

In its rebuttal summation, thes government argued that the

defendants' referanceas to .JTaffariss! Nevember purchases. of
Union Carbide were a smokescresn. I:instruct you that you

nay consider the evidence of the November purchases in-

reaching your conclusion as to who was responsible for the
October purchases of Union Carbide. '

The court denied defendants' reguest, responding "I deny that.
I just don't even need argumant on that."

{a) ZIhe Bill of Paxticulars

13.
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Appellants assigh as error Judge Love's denial of
daefandants' motion to introduce the Government's original bill
of particulars into evidence when cross-sxamination of Jefferies
began. Appellants urge that the original bill, which included
the November transactions as unlawful conduct attributable to
Sherwin and GAF, constitutes an admission ¢f a party-opponeant
under Faderal Rule of Evidence 801(4) (2), and should have been
admitted for the jury's consideration. Specifically, appellants
contend that ths govermment's original version of the events,
which 1linked the October and Novembaer trades, had been
discredited at the second trial and the government, therstors,
deliberately adopted fundamental changes in its version of ths
facts in order to enhance its chances of success.

Federal Rule of Evidence 801(d)(2) provides, in relevant
part, that a statemant is not hearsay if "the statement is
offsred against a party and is (A) the party's own statement, in

(B) a

either an individual or r sentative capacity or
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be admissible against a client. Jd, at 30. We noted that
"statemaents made by an attorney concerning a matter within his
employment may be admissible against the party retaining the
attorney," id, (quoting Uanitad States v, Margiotta, 662 F.2d
131, 142 (24 cir. 1981), cert, deniad, 103 §.Ct. 1891 (1983)).
and that this proposition axtends to arguments counsel make to
the jury. Id.; sas 8l80 Oscanvan v, AXmS CORRARNY, 103 U.8. 2861,
263 (1880). We also noted that "[a)n admission by a defense
attorney in his opening statement in a criminal trial has alseo
been held to eliminate the need for further preof on a given
elenent of an offense.”" Id, (citing Rick v, Unitad States, 40
F.2d 609, 611 (8th Cir. 1930)).

In MgKeon, the dafendant's attorney argued to the jury, in
his opening statement in the second trial in the matter, that
the evidence would show that his client had innocently assisted
packing certain crates, and that another individual was actually
responsible for an alleged unlawful shipment of weapons.
McKeon, 738 F.2d at 28. In a third trial, however, this
attorney's opening statement depicted his client's role in the
offense differently. JId., The prosecution moved to admit into
evidence the contradictory portion of the defanse attornsy's
opening statament from the second trial. Id., The trial judge
admitted this statement as an admission of a party opponent.
Id, at 29. |

We affirmed this Ruling, noting that there was no par ss
rule against the admission of inconsistent prior opening
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inform a defendant of charges with sufficient precision to allow

preparation of a defense, to aveid unfair surprise, and to
prsclude double jeopardy. Sea Mapg Tai v, U.8., 273 U.8. 77, a2

(1927); 1L.S§. v. Bortnovaky, 830 F.2d 572, 574 (24 Cir. 1987).
A bill of particulars is a statement of what the government will

or will not claim in its prosecution. Murray, 297 F.a2d at 819.

We think that the same considerations of fairness and
maintaining the integrity of the truth-seeking function of
trials that led this Court to find that opening statements of
counsel and prior pleadings constitute admissions alse require
that a prior inconsistent bill of particulars be considered an
admission by the government in an appropriate situation.
Although the government is not bound by what it previously has
claimed its proof will show any more than a party which amends
its complaint is bound by its prior claims, the jury is at least
entitled to know that the government at one time believed, and
stated, that its proof established something different from what
it currently claims. Confidance in the justice system cannct be
atfirmed if any party is fres, wholly without explanation, teo
make a fundamental change in its version of the facts between
trials, and then conceal this change from the final trier of ths
facts. fSas McKaon, 738 r.aa at 31.

It is no answer to reply, as the governmant suggests, that
as it rsevaluates ths strength or .siqniticanc. of its evidence,
it may change the "contours" of its case before trial, and is
free under Fed. R. Crim. P. 7(f) to amend its bill as justice

17
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requires. A party in a civil case may also reevaluate his view
of the avidence, and amend his complaint "when justice so
requires" pursuant to Fed. R. Civ. P, 15(a). And, as the cases
described above have shown, it is a substantial abuse of
discretion not to allow tha jury to be aware that a complaint
has been amended, and to examine the prior complaint. Andravws,
882 F.2d at 707,

The government also urges that a Dbill is not an
authoritative adeption by the govermmant of the facts specified
therein, but rather a statement of the facts the government
intends to prove at trial., Aside from the obvious similarity
such a description bears to a complaint in a civil matter, or to
counsel's argument in McXeon, the government also twice suggests
that the original bill should be treated in the same manner as
an indictment which has been superseded, and not admigsible as
aevidence of tha later indictment's infirmity. Govt's brief at

24-25 (citing Falter v, United States, 23 F.2d 420, 425 (2a

Cir.), sart, danied, 277 U.8. 590 (1927)). .
The goverment's arguments ars without umerit. Judge

Learned Hand, in the case cited by the govermment, pointed out
that an indictment is not a pleading of the United States.
Falter, 23 r.2da at 425. He noted that an indictment is "ths
charge of a grand jury, and a grand jury is neither an officer
nor an agent of the United States, but a part of the court."
Id. "The United States neither selects nor controls [the grand
jury), nor has anything to do with it, but to present to it-its
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validity of the rule. Id.

For all of these reasons, we belisve the district court
should have permitted the jury to sxamine the government's prier
bill of particulars. Although the Court in no way suggests that
the govermment should not be able to amend its bill of
particulars as it seaes fit, we do hold that, if the government
chcosas to change its strategy at successive trials, and
contradict its previous theories of the case and version of the
historical facts, the jury is entitled to be aware of what the
government has previously claimed, and accord whatsver weight it
deems appropriate to such information. There is merit still in
that "rough and ready” view of the adversary process which
leaves partiss to bear the consequences of their own acts.
Whather Judge Lowe's Ruling denying the admission of the bill

constitutes reversible error in itself in this case is a

inconsi.ltoncy are fair ones, and that innocent explanations do
not exist.

Here, all of these criteria are met. The inconsistency
between the first bill's oclaim that the November trades
constituted part of the defendants' illegal activities, and the
governuent's subse argument that the November trades ars a
smokescreen, not linked to the defendants' illegal activities,
is clear. Although the govermment is its own client, a bill of
particulars is presumably preparsd from a rsviev of what the
evidence will show, and, therefore, the government's stataments
ars the functional egquivalent of what the testimony will be.
Finally, although in MaEagn Judgs Winter suggested that a
hearing should be held to determine what infersnces are sought
to be drawn by introducing the sdmission, and wvhether there is
an innecent explanation for the inconsistancy, 738 F.2d at 33,
here the inconsistency is plain, the inferences are clear; anmd
the govermment itself has offersd an explanation --=- that it-no
longer belisves that the evidence demonstrates that the two
trading f.riod- are necessarily linked. Accordingly, nons. of
the considerations described in NMgKegn suggeast restricting the
use of tha earlier bill.

al.
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question we nesd not rsach, since further esvents compounded the
effect of this Ruling.

{p) The Refused Instruction

This Court has repeatedly recognized a criminal defendant's
right to a Jjury charge which reflects the desfense theory.
United States v. Dave, 916 F.2d4 41, 47 (24 Cir. 1990) ("([A]
criminal defendant is entitled to instructions realating to his
theory of defense, for which there is some foundation in the

proof, no mattsr how tenuous that defense may appesar to the

trial court."): United States v, Durham, 825 F.2d 716, 718 (24
Cir. 1987); sas a.d.. United States v. Pedroza, 750 F.2d 187,

205 (24 Cir. 1984) (quoting United States v, O'Conpor, 237 F.a2d
466, 474 n.8 (2d Cir. 1956)) ("[i]t is well established that '[a)

criminal defendant is entitled to have instructions presented
relating to any theory of defense for which thers is any
foundation in the aevidence, no matter how weak or incredible
that evidence may be."')). In Durham, this Court noted that
this rule was widely accepted throughout the Circuits. 825 r.ad

at 719 (citing United States v, Plumner, 789 F.2d 435, 438 (6éth
Cir. 1986); United States v. Wellington, 754 F.2d 1487, 1463
(9th cir. 1985), cart. danied, 474 U.8. 1032 (1986); Unitad

States v, Hvman, 741 r.24 906, 912 (7th Cir. 19684)).
In this case, appellants at all times claimed that they

were not responsible for the October trades, and that evidence
of their innocence could be found by looking at the November
trades. They argued that since the evidence suggested that
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rektuttal summation, siaply corpourded “he affiact of the dimerict.
court's erronecus ruling.

For all of the rsasons describec above, we lolé that, i
orcer to have fairly apprisad the jury tilat it was antitled to
review the November traded, aspecially :in view o tha coure'n
ruling concerning the origirali bill ef partisulars, and thu
goverrment's rebuttal suznation, the cistrict court sasuid hava

instructed the jury about the Foveaber tradus us raguested.’

‘e do not here hold ket the prossoutor's rsbuttsl
suanacion iteself vas so iapropar as t9 require reversal. It ls
well established that a »resesutor le oxdinarily entitled to

respond to thes evidence, isswes, and hypothesss prepounded ):x
tha defenss. o 698 F,24 688, $67 (2
Cir. 1983), s 460 U. 8, 1041 (1983). Neverthesless,

as we have stated above, in viev of tha prosecutor's conments
that the November traudes ware not ir ths indictment, that tre
defendants' arguments vere rerely a smckescreen, and that tle
case was not about tihe Novenber trades, all centradicting tte
original bill of particulars vhich he filed, ve do hold that tle
Court was obliged to instruct ths jury that it was entitled to
consider the defendant's evidence concerning the Noyvembar trades
in order to dispsl the streng implication raised hy tte
prosecutor's statements that asuch evidence sioculd net te

rsvieved.
as
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RONSLEAI I
We f£ind that =he combinet:ion of thuse two srrors =- that

the district caurs, on the facts of this case, should have
adnitted the original bill of rarticulaxs, anéd that the ceurt.
sheuld have given an iastruotion similar £o the ohe requestasd by
tho defendants in light of the prosscutor's ebuttal summazien -
- praciuded the defendaule foon resaiving faix oonnideration o!!
thuir defense and constitutes revers:idbla error. fHan Allonsse:
Pa)az, 535 F.2d at 1357. For the rsasons set forth abeve, thu
Jucigments of convictisn are lteredy REVERSE!D and he matter i
REMANDED to the distr.ct court for vetrianl. The C3urt nasd ne:
consider appellants' numerous nther contentions wnich will ne:
likely arise in exactly tie sane centsxt in any naw triel,

as







munt determine whether the circunutances of a particular
cane are sufficiently compalling %o recessitate sdmission.

In all other respects, I sgres with Judge Caly's wall=

reusoned cpinien.
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counsel, in the course of cross-exanination of Boyd Jeffries, sought
a ruling on the admissibility of the original bill:

MR 1LEVINE: We would 1like to offer in
evidence the anmended bill of
particulars and the original
bill of ©particulars, and
confront Mr. Jaffries with the
fact -=- well, we want to be
able to cffer the original bill
and the amended bill and use
them for argument in the case.

THE COURT: For what purpose?

MR. LEVINE: The principal purpose, your
Honor, is that the bill of
particulars takes a different
position with respect to the
purchases on the 6th and 7th
than the government's only
witness who tells them about
the purchases.

THE COURT: That may be so, but you are
going to offer the bill of
particulars to prove what?

MR. LEVINE: To prove that it was the
government's position that the
purchases on the 6th and the
7th were not mnade at ths
direction of GAY and Mr.
Sherwin as alleged originally
in the indictnment.

Counsel summarized the intended use of the bill as follows:

The particular importance hers is that the
government is taking the position in this
trial not to charge the daefendants with the
November 6th and 7th purchases, relying on thes
same witnesses, the sams testimeny, amd
basically ths same evidencs that it did in the
first and the second trial. This is a
rstrial. We belisve we ars entitled to put
bafore the jury the argument that thay believe
their witnesses less, that they are vouching
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less for their witnesses and that testimeny
by smending ths bill of par:icula:zrs. Trat is
the asrgunent we woulld like to maka.
I ecannot agree with my cellsagues that tha district judys
abused her discretien by oxc:l.ud':'.ng the »ill. The «vidantinry worts

of the bill was limited ¢t the propesition, as argusd by deferas

counsel, that the ¢government rno lérger believed it could prove that
the November trades ware part of <he manipuiative schems chaiged.’
In iy view, the fact that tiis government cnee thougat it could prove
bayond a reasonabls doubt that the Nevarber trades were part of =
larger manipulazive scheme bears little relavance te the quertisni
whether Sherwin and GAF instigated conceededly fanipulat.ve trid:s g;’
in oOotober. Judge Altimerl corractly obhsarvas that Y(»)ills ct!i
particulars are generally of nianimal ;robative value, and will tard
to zonfuse the issuves and wislead the “jurv i: admitted as evidelica "

This case is no excsption. Further, as vwe said racently :in Uiitd

Stetes v, Scaxpa, 913 F.2d 993, 1018 (24 Cir. 1990):

(Wie recognize "the long held view of this
Circuit that the trial Judge is in ths best
position to waigh conmpeting interests in
deciding whethar or ret to acmit certain
evidence." | ~MYung _Moeaen,
718 TF.24 1210, 1332 (24 Cir. 1983) (=iting

., 686 F.24 103, 106 (24
Cir. 1982)), caxt. danied, 466 U.8. 971, 104
8. Ct. 2344, 80 L.Ed.2¢ 818 (1984). "Absent
an sbuse of discrstion, the lescision of the
trial judgs to admis or reject evidencs will
not be overturned by an appellate court." Id.
(eiting Bicney, 686 r.za zt 106).
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The majority places primary reliance upon lnited States v.
McKeon, 738 F.24 26 (2d Cir. 1984). In McXeon, defenss counsel,
during the opening statement at a criminal trial, declared that

cxperﬁ testimeny would provae that crucial documents had not been

prepared on a copying machine 1located at the bank whers the
defandant's wife worked. At a retrial, however, counsel's optning;
statenent set forth a new version of the facts, explaining that thn'
defendant had asked his wife to prepare the copies at the bank. We
held that the altered version was fairly attributable to the
defendant, 738 F.2d4 at 33-34, and that the trial court properly
admitted at the later trial the contradictory promise of proof at
the prior trial as ‘evidence of fabrication demonstrating
consciousness of quilt." Id. at 34. ‘

I.agree with my colleagues that, under m, there is ne par
28 rule against the admission of bills of particulars. Nonethealess,
two of the three limits that MgKeon articulated for the use of prior
opening statements, gee 738 F.2d4 at 33, weigh decidedly against
adnitting the bill in ocur case.

Most fundamentally, I do not see any "assertion of fact
inconsistent with similar assertions in a subsequent trial," McKaon,
738 F.24 at 33, in this case. MNgKean involved an assertion at the
first trial that certain documsnts had not been prepared on 2
certain copying machine, and a flatly contradictory declaration at
the second trial that they had been so preparsd. Here, by contrast,
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the government simply revised its theory regarding what it could
establish, in terms of a series of fraudulent or manipulative
transactions, by intreducing substantially the same avidence at the
third trial that it had utilized at the second trial. It also seanms
to me that this rationale is an "innocent explanation® within the

meaning of the third McKeon requirement, 738 F.2d at 33, ;
McKeon posited these limitations becauss "the evidentiary use
of prior jury argument must be circumscribed in order to avoid
trenching upon other important policies." Id at 32, I see the same
necessity regarding the aevidentiary use of prior bills of
particulars, and thus discern no reversible error in the district
court's ruling on this issue.
B. The Requestad Instruction.
After the government's resbuttal summation, the defendants

asked for, and were denied, an instruction that the jurors "may

consider the evidence of the November purchases in reaching [their)




